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RESPONSE BY RESPONDENTS BUCK FOR COLORADO AND
KENNETH R. BUCK

Kenneth Buck is the Weld County District Attorney and was the Republican nominee for United
States Senate in Colorado in the November 2, 2010 general election. Buck for Colorado is Mr.
Buck'’s principal campaign committee. Kenneth Salazar serves as Treasurer of Buck for Colorado.
On or abont Novemiber 2, 2610, 1aspondents Balnzar and Buck received a letter frara Jeff Jortinn
notifying thom that they hatl been anmed in a camplaint fited with the Federsl Election
Cumatission by Pat Waak, Chair of the Colorado Demooratic; Party. It appears that the Colnrado
Democratic Party filed this frivolous complaint in an attempt to use the Commission’s enfercement

- process for political gain. The respondents hereby request that this acticn be dismissed as it relates

to them. )

Factual Analysis

Based on the information provided in the complaint, it appears that Senator Jim DeMint, through
his leadership PAC, Senate Conservatives Fund (“SCF™), made independent expenditures to
suppert Mr. Buck. Genator DeMint also appears to have supported Mr. Buck’s Senatorial
campaign and campaigned with Mr. Buck.

Mr. Buck specifically denies that he cooperated with, consulted with, acted in concert with,
requested, or suggested that Senator Jim DeMint or SCF make any public communications
supporting his candidacy for United States Senate. To the best of Mr. Buck’s knowledge, no

person actinrg on his behalf or on behalf of Buck for Colorado éngaged in this activity. See
attached declaration.

Mr. Scksrar spocifically drnias that he cooporated withy consulted wits, acted in conacet wrish,
requented, or suggestnd that Serator Jim Deiint or SCF make any putilie communicatinns
supparting bis candidacy fos Unitad Statas Sanate. To the best of Mr. Salazar’s krowledge, no
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person acting on behalf of Mr. Buck or Buck for Colorado engaged in this activity. See attached
declaration.

Legal Analysis
The complaint alleges that independent expenditures made by SCF were coordinated with Mr.

Buck ard vicoe tisrefows in-kiad costritastines to the Burk sanstsign. The conmpiaint cedicins s0
evidange to suppoit this ansortien. Rather, the camplaint identifies instanses in wisich Senatox

‘DeMiet and Mr. Buck meet and speks with each otker. Ffom here, the compinizant leaps to the

unsubstantiated canclusion that independent expenditures made by SCF were coordinated with
Buck far Colerada.

The complaint is based on an erroneous interpretation of the Commission’s regulations relating to
independent expenditures. Pursuant to 11 CFR 109.21, a communication is coordinated with a
candidnte or authorized cozmmitese whm the commmraivition is paid for by a perscu uther timn the
caxrdidate s unmmmaa, asntisfies the aontent prong of 109.21(c) ans satiaftes the cozdunt feong of
109.21(d). At isme in this complabs ix whetxer the indapondant expmdmms made by SCF
satisfied the candnct pnang of 109.21(d).! ,

The law does not prohihit a person who makes independent expenditures in support of a candidate
from interacting with and pubhcly endorsing that candidate. Rather, the law prohibits coordination
only as it relates to communications that constitute independent expenditures. This is a critical
distinction nrandated by the Federal Election Campaign Act, which refers to specific expunditures,
rather than general activity, in defining contribwrians aind independent expenditures. Sec 2 U.S.C.
431(17) and 441a(a)(7). The interpretutéon proposed by the comijteinart wanil requirc tho
Cormnmagslen ta axcond its statulpry suthority by tixating any paynzeat as sn indenemderd
expenditane merely buosizs the parsan meiting tho scxpanditure itas a close relstinnship wdth the
candidate.

The interpretation proposed by the complainant was also rejected hy the Supreme Court in
Colorado Republican Federal Campaign Committee v. Federal Election Commission, 518 U.S.
604 (1996). In that case, the Court was presented with the question of whether party expenditures
could be presumed to be coordinated based on the close relauonshlp between a party and its

__nominee. The Court held that:

“Notwithstantiizg the abuve tesmmny. tirs Govensnont apgead i Diatrict
Cuuct--and reitentar in pasdag im its brief to tida Court, thit tte degnsition
showed that the Party had coordinated the advertisement with its
candidates. It pointed to Callaway's statement that it was the practice of the
party to “coordinet[e] with the candidate” “campaign strategy,” and for
Callaway to be “as involved as [he] could be” with the individuals seeking
the Republican nomination by making available to them “all of the assets
of the patty.” These latter statemhents, however, are general descriptions of
party practice. They do not refer to the udvertising campeaign at fsswe here
or © its prepmution. Nor do they cenllict with, or cast significant doubt

! This document responts to Qs cornplainamt's primary allegation regarding the comduct promg of the coordination test. This
should not be constrund as a stipuhiion by thx yuspoadsnta tisat the other proags of 109.21 have bava mea as they rekne to the
public communications by SCF.
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upon, the uncontroverted direct evidence that this advertising: campaign
was developed by the Colorado Party independently and not pursuant to
.any general or particular understanding with a caididate. We can find no
“genuine” issue of fact in this respect. And we thercfore treat the
expenditurs, for comstitutional purposes, as an “independent™ expenditure,
not an fradirect campaign contribuaion.” 518 U.S. at 614. Interna] citations
omitted, emmhasis added.

It is improper and unlawful for the Commission to open an investigation when the only facts
contained in a complaint are evidence of lawful and constitutionally protected behavior. Under 11
CFR 111.4(d)(3), a complaint must contain a “recifation of the facts which describe a violation of a
statute or regulation over which the Commission has jurisdiction.” The facts contained in this
complaint describe purely lawful conduct. The complaint even quotes Senator DeMimt properly
reeiting the law relating v indepentient expenditures. See Complaint, page 4.

Coriclugion
The complaint filed with the Commission contains no evidence of wrongdoing by the respondents.

Therefore, we respectfully request that this matter be dismissed as it relates to Buck for -
Colorado/Kenneth Salazar aud Kenneth R. Buck.




11644294069

RECEIVED

o FEDERAL
ZHONOY 16 AMIl: 55
FEDERAL ELEGTION COMMISSION OFFICE OF GENERA(
089 E Street, NW _ _CUUNSF_[:'FE'RAL

Washington, DC 20463

ETES

STATEMENT OF DESIGNATION OF COUNSEL
pEQ Use one form for epe sponde : yi.1Fe

pas S24 ) [SAESee) S ).

- MUR# _sbor

NAME OF COUNSEL: ____ Jomek A. Sivesind
FIRM:__gend & Davidgon, LLP
ADDRESS:______ 3699 Wilshire Blvd. Suite 1290
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